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Comment on Recent Cases 



Civil Death : Capacity of a Convict to Contract. — "A 
sentence of imprisonment in a state prison for any term less than 
for life suspends all the civil rights of the person so sentenced, 
and forfeits all public offices and all private trusts, authority or 
power during such imprisonment," 1 and, if for life, the person "is 
thereafter deemed civilly dead." 2 In substantially these words, 
California imposes upon her felons, in the nature of a penalty, an 
incapacity which in many respects resembles the ancient ban of 
civiliter mortuus} Its true significance is obviously a matter of 
considerable importance, no longer confined almost entirely within 
the walls of the prison, but extending throughout the state where pa- 
roled convicts are going in ever increasing numbers. The Supreme 
Court of California has stated 4 that civil death "imported a de- 
privation of all rights whose exercise or enjoyment depends upon 
some provision of positive law" and held that inheritance was such 
a right. 5 No doubt other rights, thus included, are those of mar- 
riage, suffrage and political rights, and, of course, until parole is 
granted, the liberty to roam at large and enjoy the benefits of one's 
own labor. In fact, the court has declared that these provisions are 
subject to no exceptions, save those enumerated in the code, such 
as the right to be a witness in a criminal action, to sell and con- 
vey property, and not to be made to suffer an unauthorized in- 
jury to the person, or to forfeit his property. 6 The wide extent 
of this incapacity seems to be strengthened by the nature of 
these exceptions and the fact that the legislature deemed them 
necessary. 

That the right of contracting is also extinguished, especially in 
the light of the further provision of the code that "all persons are 
capable of contracting except those deprived of civil rights"' 
woud seem to be unquestionable. However, in Byers v. Sun Sav- 
ings Bank, 8 the Oklahoma Supreme Court construed provisions of 
its statutes, almost identical with those just mentioned, to retain 
to a convict, even while incarcerated, the right to contract with an 
attorney to obtain his parole and to give, as compensation for this 
legal service, a valid promissory note secured by a mortgage, and 



iCal. Pen. Code, § 673. 

2 Cal. Pen. Code, § 674. 

3 See 6 Am. & Eng. Encyc. of Law, 2nd ed., p. 64 and notes; 
note on civil death (1892), 18 L. R. A. 82; 5 Cur. Law 761; Avery v. 
Everett (1888), 110 N. Y. 317, 6 Am. St. Rep. 368, 18 N. E. 148. 

♦Estate of Donnelly (1899), 125 Cal. 417, 58 Pac. 61. 

5 See also the earlier case of Estate of Nerac (1868), 35 Cal. 392, 
95 Am. Dec. 111. 

« Estate of Donnelly (1889), 125 Cal. 417, 58 Pac. 61; Cal. Pen. 
Code, §§ 675, 676 and 677. 

* Cal. Civ. Code, § 1556. 

8 (Feb. 28, 1914), 139 Pac. 948. 
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furthermore declares the same exception must apply in the exer- 
cise of the right to petition for a pardon or a writ of habeas 
corpus, and to defend himself when sued by his creditors or 
others, 9 else such rights are rendered an absolute nullity. In reach- 
ing this broad conclusion the court relied in part upon the an- 
cient and obsolete status of civiliter mortuus, concerning those 
persons who had abjured the realm, entered religion and become 
professed, attainted for treason or the commission of a felony, 
and the various related penalties, equally unknown to our law, 
such as attainder, corruption of blood, forfeiture and escheat, to 
which there are many exceptions, and substantially concluded that 
exceptions always have existed, and always must exist when the 
law attempts to deal with a living man as if he were dead. 10 But 
it seems that the matter of contract under the California statutes 
is not thus involved in the peculiar meaning of civiliter mortuus 
at common law and under the provisions of the various states. 
Not only does the code declare, in effect, that convicts are to be 
deemed civilly dead, according to the proper meaning of that 
term, but that such persons are expressly incapacitated from the 
making of contracts. Perhaps exceptions are necessarily to be 
recognized, not only in getting a parole but in managing one's 
property and contracting for the better enjoyment of the fruits of 
one's labor and the necessities of life while on parole. Indeed, 
the few cases upon the subject have treated the matter quite liber- 
ally, for, as is shown in the principal case, any other construction 
would be contrary to the spirit of our fundamental laws. 11 But 
what then becomes of the meaning of the words used in the 
statutes and the spirit of the system of codified law? 

M. C. B. 

Conflict of Laws: Action by Foreign Administrator for 
Wrongful Death . — The leading case of Kansas Pacific Railroad 
Company v. Cutler 1 holds that an administrator appointed in an- 
other state can maintain an action to recover in Kansas for the 
death there of a resident of such other state. The decision on this 
set of facts seems well settled and represents the weight of authority. 

But suppose in the above case that the decedent were domiciled 
in Kansas and that no administrator had been appointed there. 



9 It is held by the weight of authority that a convict may be sued 
and his goods levied upon, as his incapacity to sue does not affect the 
rights of other persons, 9 Cyc. 874; Gray v. Gray (1904), 104 Mo. 
App. 520, 79 S. W. 505; Estate of Nerac (1868), 35 Cal. 392, 95 Am. Dec. 
Ill; Coffee v. Haynes (1899), 124 Cal. 561, 57 Pac. 482. 

10 See Pollock and Maitland, "History of English Law", vol. 1, p. 435, 
for an account of the difficulties of regarding a monk as civilly dead. 
Also see authorities above cited in note 3. 

11 See Kenyon v. Saunders et al. (1894), 18 R. I. 590, 30 Atl., 470, 
26 L. R. A. 232; Rankin v. Rankin (1828), 22 Ky. 531, 17 Am. Dec. 161; 
Stephani v. Lent (1900), 63 N. Y. Supp. 471. 

1 (1876), 16 Kans. 568. 



